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ec. laid Annuity every Year, at two Terms, hit ſunday and Martinmas. 
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| 2000 Marks, 16s. 10 d. Scots, according to a Rental of that Date, ſigned by him 
andthe Reſp 


ter upon any other of the Lands for his Payment. 
1 Though the Reſpondent was not actually put in Po 
4 | Yet of the ſame Date with it Accounts appear to have been ſtated and ſettled be- 


Father accounts for the Rents of all the Premiſſes for the Years 1 
and takes Credit for two Years Annuity during that Time. 


The faid Johns Buchan, by Deed, agreeable to the Forms in Scotland, con- 


ſhould be poſſeſſed of, or entitled unto, at the Time of his Death. 


The faid John Buchan died, and the Appellant took out Adminiſtration to him 
in the Commiſſary Court of Aberdeer. i 287 0 3 


OHN Buchan, Eſq; Father to the Appellant and Reſpondent, purchaſed the 
Lands of Cairubulg, and others, in the County of Aberdeen, and took the 
| Conveyance thereof to himſelf for Life, and to the Reſpondent his eldeſt = 
Son in Fee, with ſeveral Remainders over, ſubject to a Proviſo, That it 
uld always be in the Power of the ſaid John Buchan, to redeem from the Re- 
pßpondent, and the other Remainder Men, the Premiſſes, or any Part thereof, on 
Payment of five Shillings, in Manner therein mentioned; and he ſhould likewiſe 
133 2miſſes, or voluntarily convey them, or charge the ſame 


ixt the ſaid 70% Buchan and the Reſpondent, re- 

citing the ſaid Conveyance and Powers of Revocation, the ſaid 7% Buchau cove- 

= nanted to releaſe the ſaid Powers, reſerving to himſelf a yearly Annuity for his 

rem Life of 2000 Marks Scots out of the ſaid Lands, payable at two Terms in the Year, 
day / hit ſunday and Martiumas; the firſt Term's Payment to be at the next Term of 

of M Day Martinmas, for the preceding half Year; and the Reſpondent was to enter on Poſ= 

34 unday 1713, and he covenanted to pay the 


, This Agreement was not then carried into Execution, but in 1715. the ſaid 7h 
. Buchan reciting the Conveyance to him of the ſaid Lands, and the ſeveral Powers 
therein; and reciting the Agreement in 1713, releaſed to the Reſpondent and the 
other Heirs, in the Deed of 1703. mentioned the ſeveral Powers reſerved to him 
by that Decd, reſerving to the ſaid John Buchan a yearly Annuity of 20000 
Marks Scots, payable at two Terms in the Year, Whitſunday, and Martinmas, 
out of the firſt and readieſt of the Mails and Duties (i. e. Rents) of the {aid Lands. 
And as a further Security for the ſaid Annuity, reſerved to himſelf the Life- Rent, 
and the Poſſeſſion of certain Lands therein mentioned, of the yearly Value of 


ondent; and a Power, in Cale the ſame ſhould not be ſufficient, to en- 
ſſeſſion before this laſt Deed, 
tween him and the ſaid John Buchan, who had been in Poſſeſſion; wherein the 


713, and 1714, ; 


veyed to the Appcllant all his Debts, and other perſonal Eſtate whatever he 


The 
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puh , 1928; 


e D 7 . 5 „1728. 


the Tenants for the bygone Rents preceding hit ſunday 1713, as Ipecify'd in 


The Appellant brought his Action before the ſaid Commiſſaries, againſt the To- 
nants of the ſaid Lands of Cairubulg, for Payment to him of the Rents for the 


Vear 1723, and Precedings; and for half of the Year 1724. which exactly corre- 


ſponded to the Annuity due to the-deceafed; he having die in Ozfober 1724. Bur 


the ſaid Tenants,-and-the- Reſpondent, advocated the taid Suit from the faid Com- 


miſſaries, to the Lords of Seſſion in Scotland, and brought their Summonds of 
Multiple poynding, in the Nature of an Interpleading Bill, that they may be found 
liable only in one ſingle Payment of their Rer. 


* * 


l in — | 
That this Matter coming to be heard before the Lord Dan Ordinary, it was infiſted 


7 upon for the Appellanr, That the ſaid John Buchan, Father to the Appellant, ; 


having lived till after hit ſunday. 1724, When one half of the Rent for that Year 


became due; And the Annnity of 2000 Marks having commenced to grow due 
for, and in Reſpect of the Year 1713, the Rents of which had been accounted for 


to the Reſpondent; The Appellant, in Right of the ſaid John Buc han, was enti- 


tled to demand the Arrears of all Annuities, reſting for the whole Year 1713, and 
for all ſucceeding Years and Terms till #/hitfunday 1724, the Term immediately _ 
preceding the Wd . ̃ yt “l,! OH EE er 


On the other Hand it was agreed by the Reſpondent, that he was accountable. 


for the Annuity that fell due at //hit/unday, 1724. But it was inſiſted, that the 
Annuity could not be deemed to have commenced ſooner than Martinmas 1713, 
for the half Year immediately preceding; becaufe, by the Contract in that Year, 
tdweuhat Term appears to be fixed for the Commencement thereof. Ee 
Tune 28, 1728, 


But the faid Lord Ordinary found, © Thar the ſaid John Burh: 1 had right to an 


« Annuity of 2000 Marks Yearly, payable at two Terms in the Year, Whit fun- 


day and Martinmas, during his Life-time, by Virtue of the Reſervation contain'd 


his Son Mr. Thomas, and found, „ Thar the firſt Terms Payment of the faid 5 


. Annuity, was due at //hitfimday 1713, the Term of the Reſpondent's Entry 
to the Lands; and that the ſaid John» Buchan had right to the ſaid Annuity 
„ Yearly, from Whitſunday 1713, incluſive to the Term of Whit ſunday 1724 in- 
_« cluſive, extending to eleven Years and a half; and that the Appellant, his Ex. 
„ ecutor, had right to what remains unpaid thereof, and ordain'd the Reſpon— 
e dent to aſl or deny, whether or nor the ſaid Annuities from Whitſunday 
„ 1713, to Whitſunday 1724, both incluſive, being eleven Years and one half 
„ Year, were all paid, and to produce the Inſtructions thereof againſt next Cal- 


That the Reſpondent petitioned the ſaid Lord Ordinary againſt the ſaid Interlo- 
quitory, and the Cauſe being again heard before his Lordſhip, he decerned againſt 


That the ſaid Cauſe being again heard before the ſaid Lord Ordinary, an Interlo- ; 


quitory was written out by ſome Miſtake of the Clerks, finding, That the Appellaut 
bad right to a 1000 Marks as half a Years Annuity, due at Martiumas 1724, the 
ſaid 7% Buchan, having died in October preceding, and decern'd accordingly ; | 
though this half Years Annuity had not been claim'd by the Appellant,  _ 


The Reſpondent taking Advantage of this Miſtake, apply'd to all the Lords, 
complaining, and at the ſame Time inſiſting, That no Term of the Annuity could 
poſſibly become due at hit ſunday 1713. becauſe by the firſt Contract in that 
Year, it was to become due at Martinmas only for the preceding half Year; and 


therefore praying, that the Reſpondent might be found accountable in theſe 


Terms only. Z T.... as el ph 3m 
To this Petition Anſwers having been offer'd by the Appellant, giving up the 
Interloquitory of the fifth of December, but inſiſting, that rhe Annuity commen- 
ced for rhe 1 Term of the Vear 1713, notwithſtanding the Words of the Con- 

tract; becauſe the deceaſed John Buchan accounted to the Reſpondent for the 


whole Rents of that Year, as well what was due at hit ſunday, as what fell due 


at Martinmas, and was in the Account allowed in Reſpect thereof, to take Cre- 


dit for the whole Years Annuity. And the Deed of the ſecond of April 1715, be- 


ing of the fame Date with the Account, and reſerving an Annuity of 2oco Marks 


per 


in the ſaid Renunciation, granted by him of his reſerved Faculty in Favours of 0 


6 


per an. at two Terms in the Year, //hitſunday and Mar tinmas, muſt be un- 
derſtood to fix the firſt Terms Payment to hit ſunday, for the preceding half 
Year; ſince by the Accounts of the fame Date, it appeats, That the {aid 
John Buchan had been allowed Credit for his Annuity till the preceding Mar- 
: _ Finmas. x 0 8 | | - | | 
. 1729. The Lords found, That the Appellant the Executor had no right to claim a 
Term of the Annuity payable at Mariznmas 1724, and that the Deceaſed had only 
right to his Annuity for eleven Years, commencing at Martinmas 1713. 
1728.9. Againſt this Interloquitory, the Appellaut complained by Petition, but their 
on Lordſhips affirmed their former luterloquitory, and refuſed the Defire of the ſaid 
Perition. 3 . 7 
Againſt the ſaid two Interloquitories of the 28 of December 1728, and ninth of 
January 1728-9, the Appellant has appealed, and prays the ſame may be reveried 
©  } dd 
Feen. That though by the Contract 1713, the Annuity was to take Place only from 
QB Whitſunday that Year, and conſequently for no more than one half of the Year 
13713. Yet by the ſubſequent Agreement and Account, April the ſecond, 1715, 
Fo that Settlement was altered for a juſt Reaſon, vig. That John Buchan, the Fa- 
N ther, who had by the firſt Contract an undoubted Right to the Rents of the E- 
. ſtate, from Martinmas 1712, to hit ſunday 1713, gave up that half Years 
Rent, and accounted for it to the Reſpondent, and in Conſideration thereof, had 
I Allowances of the Terms Annuity, which anſwer'd to that Period. Now that 
Matter having been ſettled by an Account, ſigned by both Parties of the ſame 
Date with the final Settlement, that reſerv'd to the Father an Annuity of 2000 | 
Marks at two Terms in the Year, Vhit ſunday and Martiumas; and it appearing 
by that Account, that the Father had receiv'd no further Pay ment than to the pre- 
ceding Martinmas, it ſeems certain, that the firſt Years Annuity then ſtipulated, 
commenced from that Martiumas, and conſequently, that from Martinmas 1714, 
till //hzr/anday 1724, which is nine Years and an half, the Annuity was due in 
Virtue of this laſt Deed, and that by the Agreement of Parties, the Father was al- 
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| : 5 lowed his Annuity from Martinmas 1712, to Martinmas I714. oe 


| The Appellant therefore humbly hopes, the ſaid Interloquitories complained of, 
ccc of the 29" of 


Doux. Forres, 


N C. Tarzor. = 
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